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EDITORIAL NOTES. 


The method of selecting petit jurors in this state we have hereto- 
fore taken occasion to criticize and it is no surprise, therefore, to read 
of the action of Mr. Justice Dixon in the Hudson County Circuit on 
December 24, in examining some jurors themselves as to the method 
of their selection. It seems that some of the jurors were being examined 
for contempt in not regarding the summons to appear at court, and 
this is the reported conversation, in part, as to two of them: Justice— 
“Why did you disregard the summons?” Juror—‘“I had no clothes; 
I had been ill and was in the hospital.” Justice—“Who put you on 
the jury?” Juror—‘Some friend whom I asked.” Justice —“The 
clothes you wear seem good enough.” Juror—“I know, but I borrowed 
them.” Next juror, a bartender: Justice—‘*Who put you on the jury ?” 
Juror—‘“B. W., clerk in the sheriff's office.” Justice—Send for B. W.” 
The clerk of the sheriff having appeared: B. W.—‘C. [the juror] asked 
me several times to put him on.” Justice—*Why did he want to go 
on the jury?” B. W.—‘He needed the money, I suppose.” Justice— 
“Did it ever occur to you it is wise to select men of estate to pass 
upon the liberty and the property of our citizens?” B. W.—‘No, sir.” 
Justice—“Well, it is about time the sheriff selected clerks with intelli- 
gence and regard for the public. The highways and byways should not 
be searched for the lame, halt and blind. None who request to be 
placed on a jury panel should be placed there. It is about time the 
general morale of the jury should be elevated, and the duty of the 
sheriff is to do so and not to draw men who can obtain no employment 
elsewhere.” It might be explained in this connection that the sheriff 
had been ill for some days and was not called to explain the situation. 
It is noticeable that in the newspaper account of this occurrence it is 
conceded that there has been for a long time criticism of the verdicts 
returned in Hudson county among lawyers, especially as to the trial 
of civil causes, but we doubt if it is more so in that county than in some 
other counties of the state of which we have knowledge. Of course, 
it is well known that the law of the state does not permit a sheriff or 
other officer to summon or return any person as a juror who may 
have applied to him to be so summoned (G. S. 1853, Sec. 46), and 
it is also true that unfit jurors may be challenged, if it can be shown 
that they are unfit; but, unfortunately, there is neither a property, 
intellectual nor other high qualification for petit jurors, and the matter 
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of their selection is so wholly within the hands of the sheriff that 
lawyers and their clients have little opportunity to feel that their causes 
will receive proper adjudication. There is only one remedy, and that 
is a complete revision of the law concerning the selection of both grand 
and petit jurors. This revision ought to be made by the next legis- 
lature. 





When the legislature does undertake to revise the jury law, it 
should also bear in mind, beside the matter of selection of jurors, a 
difficulties which often arise from a juror becoming suddenly sick afte 
he has been drawn upon the panel and the trial of the cause has jor 
gressed, and, being incapacitated for further immediate service, the 
judge is obliged to discontinue the trial, discharge the jury and begin 
the case anew at a future time. This is especially a hardship in the 
case of persons accused of grave criminal complaints, when there 1s 
at least doubt of the guilt of the defendant. One of the most noted 
cases of this character occurred recently, not in this state but in the 
city of New York, where the effect of an incapacitated juror, after a 
trial had been begun, is the same as in New Jersey. ‘The case, as every- 
body knows, was the notorious one of Nan Patterson accused of mur- 
dering “Caesar” Young. We do not undertake to say that in this case 
the defendant is probably innocent, because opinions upon this matter 
are largely conjecture, the alleged murder being wholly based on cir- 
cum sstantial evidence. But, whether innocent cr guilty, the cause is 
one of hardship all around. The defendant had been several months 
in jail, and, when the time for trial finally arrived, several days were 
spent in securing the jury. While the trial was proceeding, one of the 
jurymen was stricken with apoplexy and the jury had to be discharged. 
It is true that in this case, in an unusually short time for the moving of 
wheels of justice in New York city, a new jury was secured in less than 
two weeks, and a new trial began, but the large expense to the county 
all went for nothing, the strain on the defendant, who was presumptively 
innocent, was severe, the cost of her defense was greatly increased, and 
the time of the court, as well as the district attorney’s office, was addi- 
tionally taxed. The law should have provided the simple remedy, either 
of having a majority or a two-thirds verdict to be final, or to provide for 
the drawing and swearing in of say two extra jurors, who would sit 
with the rest and hear the evidence, but take no part in finding the 
verdict, except in the emergency of the disqualification of a juror. If 
such a proposed law be unconstitutional in New Jersey, then the con- 
stitution should be amended so 2s to embody such a provision. Either 
remedy is simple and just, and no good argument can be made against 
the change, or at least against some change which will effect the end 
desired. 


There recently retired from the comptroller’s office of the state 
a deputy, Mr. Frederick S. McNeely, who has occupied the position 
next to the comptroller for more than twenty-seven years. Under 
various administrations, Democratic and Republican, Colonel McNeely 
has filled the requirements of his office without there having been any 
thought of a change. Other subordinates have come and gone, owing 
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to political or other supposed disabilities, but he has continued to retain 
the good-will and strong commendation of his successive superior 
officers. We note the matter because of the rarity of such office- 
holders in this state. A Republican official usually desires that his chief 
aide shall be a Republican, and Democratic subordinates would have 
to go, regardless of their ability, and vice versa. We have no civil 
service reform law in operation at the State House. The fact was, 
of course, that Colonel McNeely was an unusually affable, competent 
and reliable official ; nevertheless, there have been cthers with equal qual-° 
ifications in all these particulars who have had to retire. We commend 
this long continuance in office, under various re-appointments, to the 
head of other departments and institutions not strictly of a political 
character. There is no good human reason why a perfectly capable 
and honest man should lose his position in any department of our state 
solely because of his political views. 

The “Nestor of the Bar’ of New Jersey is Mr. Cortlandt Parker, 
of Newark. He has long been recognized as 2 man of strong legal 
abilities, who could say, in court or out of it, exactly what he meant, 
in clear language and with much force of logic. tHe has already passed 
his eighty-sixth birthday, but his mind is still as vigorous as ever, and 
may the day long be postponed beifore he steps aside into retirement 
from the arena of his legal activity. Mr. Parker has pronounced sym- 
pathies with one of the great national parties of this country, and 
naturally that will be taken into consideration when, during a political 
campaign, he makes a public speech or indites a letter for the press. 
However, we all know that he always expresses himself exactly as he 
means, and that his views on state questions are never given without 
due deliberation. With this in view, there will be many to be inter- 
ested in what he said, about the first of November last, on the subject 
of the proposed alteration in the state law relating to the taxation of 
railroads. We here give his opinion, which we have no doubt is the 
result of mature thought upon this particular subject. “Briefly stated,” 
said Mr. Parker, “the demand is that railroads shall pay taxes to the 
municipalities through whose territory they pass, on the value of the 
land and rails they occupy. Should such taxation take place nothing 
could be more ungrateful. Railroads have been the parents of all 
municipal prosperity. Where would the prosperity of Jersey City, 
Newark, Elizabeth, New Brunswick, Trenton, Camden, and Paterson 
have been but for the railroads which pass through them? What would 
be the amount of taxes in each of these cities should they not have 
railroads? What would be the value to each citizen of his house, his 
land, his business, were no railroads there? How came railroads? 
Ingenuity and capital created them. The state, aiming at the prosperity 
of its citizens, incorporated them, and gave them powers of acquiring 
land and of transportation for public profit. They made them its agents, 
authorized them to condemn land and use it for public profits. They 
are called public corporations, and such they are. How came munici- 
palities in being, and why? They are corporations for the benefit of 
the public, with powers to hold and acquire land for public use. The 
state authorizes and organizes them. Why are they not taxed? Why 
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are their lands exempted? Why were their turnpikes, in old times, 
free from municipal taxation? Why are their hospitals, their city halls, 
their cemeteries, their schoolhouses, untaxed? Because they are public 
institutions, and, therefore, the public will not exact taxes of them. 
The state collects no taxes from municipalities. It does from railroad 
corporations, and their property outside of the stem or track on which 
they do the duty of transportation is taxed to the great benefit, if fairly 
done, of the municipality. The state takes the road-bed away from use 
as property. It is the state’s mode, through its agents, the railroad 
companies, of serving the public by efficient transportation. It is sep- 
arated from ordinary use, and has no likening to ordinary property. 
Can it build residences or stores or the like so as to quit railroad use? 
No, it has no ingredient of ordinary property about it. And if ordinary 
methods of collecting taxes were used, sale, for instance, how could 
pieces of the track be sold and conveyed to different persons? Where 
would the railroad be? Highways are not taxed, and railroads are high- 
ways. Every charter is a contract, through which the state and its 
people get the profit of railroad transportation, and also a percentage 
upon capital which pays a considerable bonus. The constitution never 
meant that public property, that is, property dedicated to public use, 
should pay taxes to the municipalities which enjoy its benefit.” 


THE ORIGIN AND DEVELOPMENT OF THE MONROE DOCTRINE. 


The Monroe Doctrine had its first authoritative mention in the 
Presidential message of December 2, 1823, and may be defined to be 
a prohibition by the United States of European interference with the 
political arrangements and destinies of the several countries comprising 
the Western hemisphere. It has been tersely summed up in these 
words, “America for the Americans.” The origin and growth of this 
sentiment, which finally culminated in the announcement by President 
Monroe, can be directly traced to the political and geographical isolation 
af the United States. Separated from the Old World by the Atlantic 
Ocean, and with a theory of government radically opposed to the prin- 
ciple of monarchism, the feeling was universal :n this country that this 
hemisphere should be left to work out its own salvation, free from the 
strife and turmoil of Europe. 

Ex-President Gilman, of Johns Hopkins University, in his “Life 
of Monroe,” traces the earliest suggestion of this policy in 1780 to 
Thomas Bonnall, governor of Massachusetts, New Jersey and South 
Carolina, the person who first called American citizens sovereigns; but 
the first direct and formal thought of this policy is found in Washing- 
ton’s Farewell Address, in which, among other things, he said: “The 
great rule of conduct for us in regard to foreign nations is in extending 
our commercial relations, to have with them as little political connection 
as possible. So far as we have already formed engagements let them 
be fulfilled with perfect good faith. Here let us stop. Europe has a 
set oi primary interests, which to us have no or a very remote relation. 
Hence she must be engaged in frequent controversies, the causes of 
which are essentially foreign to our concerns. Hence, therefore, it must 
be tuinwise in us to implicate ourselves by artificial ties in the ordinary 
vicissitudes of her politics or the ordinary combinations and collisions of 
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her friendships or enmities. Our detached and distant situation invites 
and enables us to pursue a different course. If we remain one people, 
under an efficient government, the period is not far off when we may 
defy material injury from external annoyance, when we may take such 
an attitude as will cause the neutrality we may at any time resolve 
upon to be scrupulot isly respected, when belligerent nations, under 
the impossibility of making acquisitions upon us, will not lightly hazard 
the giving us provocation, when we may choose peace or war, as our 
interests guided by justice shall demand. Why forego the advantages 
of so peculiar a situation? Why quit our own to stand upon foreign 
ground? Why, by interweaving our destiny with that of any part of 
Europe, entangle our peace and prosperity in the toils of European 
ambition, rivalship, interest, humor or caprice ?” 

The doctrine as announced by Monroe would seem to be a logical 
deduction from the Farewell Address, but, before the positive assertion 
by Monroe, we shall have to consider another factor that helped to 
crystallize this sentiment. This was the acquisition of Louisiana in 1803. 

sesides enlarging the national domain, the purchase of this territory 

from France gave the United States some shadowy claims to the territory 
known as F ‘lorida, then owned by Spain. It had been the policy of the 
Federal government to secure control of the mouth of the Mississippi, 
so as to have free navigation of this important waterway. It was essen- 
tial to the future peace and development of the country west of the 
Alleghanies that the river should be American from its source to the 
Gulf. In 1809, when Madison became President, Spain was so exhausted 
from the efforts of the Napoleonic wars that she could spare no men 
or treasure to protect her New World domains, and thus in the province 
of West Florida a state of anarchy prevailed. Besides this, agri was 
always the constant scheming and intriguing of foreign powers, looking 
toward the acquisition of Florida from Spain, w hich kept the U nited 
States in a state of political unrest. Affairs were finally brought to a 
crisis, when, on November 1, 1810, the British agent reported that a 
band of American outlaws, posing as a convention of Spanish subjects, 
had seized Baton Rouge and declared the province independent. 

In a confidential message recommending to Congress the policy 
of taking temporary possession of West Florida, pending the settlement 
of the question, the President had advised a declaration that the United 
States could not see, without serious inquietude, any part of a neighbor- 
ing territory in which they have in different respects so deep and just 
a concern, pass from the hands of Spain into those of any other foreign 
power. 

In the act passed by Congress providing for the occupation of 
West Florida, the language of the President was substantially reiterated 
and enacted by Prete Thus matters stood until after the downfall 
of Napoleon, when a reaction set in against radicalism in all forms. 
One of the results of this reaction was the formation of the Holy 
Alliance, the parties to which were Prussia, Austria and Russia. This 
was succeeded in 1818 by the Congress of Aix-la-Chapelle, in which 
five European powers participated, namely, Great Britain, Russia, 
France, Prussia and Austria. The purpose of these Alliances and Con- 
gresses of Nations was to interfere by armed force whenever, by revolu- 
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tion, ihe supremacy of the monarchial system was in danger. Spain 
was not represented in these conferences, as she had now sunk hope- 
lessly into the stagnation of a second-rate power. In addition to internal 
revolutions, her South American possessions were in open revolt, and, 
one by one, slipping away from her control. 

A Congress was called, consisting of the five contracting European 
nations, to meet at Verona in October, 1822, to consider the domestic 
conditions of Spain. Means were discussed of ending the turbulent 
conditions, and a French army, with the consent of the other powers, 
marched over the Pyrenees and crushed the rebellion. At this meeting 
the affairs of the Spanish colonies in the New World were discussed 
and intervention by the powers hinted at. England, through her repre- 
sentative, the Duke of Wellington, refused to fisten to any plans for 
interference in the situation in South America. The chief motive of 
England in refusing to assent to inierference in the political events in 
South America was a selfish one; it was to maintain her commercial 
supremacy with the new republic. Any intervention looking towards 
the resubjugation of these countries and their turning over to Spain 
would result in Spain adopting an illiberal commercial policy, barring 
out foreign trade. The administration of English foreign affairs was 
at this time in the hands of Mr. Canning, who was thoroughly in accord 
with the commercial policy of the British government. The American 
minister to England was Richard Rush, and our Secretary of State, 
John Quincy Adams. 

In August, 1823, when affairs seemed to be in a state of uncertainty, 
Mr. Canning proposed to Mr. Rush that the governments of Great 
Britain and the United States should publish a joint declaration before 
i“urope, in opposition to the designs of the Alliance in regard to the 
revolted Spanish colonies. The substance of his proposal was that, while 
neither Great Britain nor the United States desired possession of these 
colonies for themselves, still they would not view with indifference any 
foreign intervention in their affairs, or their acquisition by any third 
power. But this proposal, after numerous letters had passed between 
the two diplomats, was rejected by Mr. Rush, as Mr. Canning declined 
to recognize the independence of the Spanish-American republics, which 
vas a condition precedent to Mr. Rush’s acceptance of the proposal 
for the consideration of the United States. Even before Mr. Canning’s 
proposal to our minister, Secretary of State Adams’ letter to Mr. Rush, 
of July 2, 182%, contained this pregnant sentence: “A necessary con- 
sequence of the independence of the South American ste ites will be 
that the American ren will be no longer subject to colonizati: 

A few days after, on the seventeenth of July, Mr. pesnaig ie 
stantially reiterated the same language in an interview with Beton Teyl, 
relative to the territorial dispute between Russia and the United St tates, 
eoncerning the boundary line of the Northwest, when he said: ‘ ‘We 
should contest the right of Russia to any territorial establishment on 
this continent and we should assume distinctly the principle that the 
American continents are no longer subjects for any new European 
eolonial establishments.” 

Mr. Charles Francis Adams, who edited the diary of John Quincy 
Adams, appends a footnote to the effect that this is the first hint of the 
policy so well known afterwards as the Monroe Doctrine. 
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The attention of President Monroe was called to the consideratiop 
of the question by Mr. Adams’ negotiations, and also by the proposal 
of Mr. Canning, which in due time reached Washington, together with 
Mr. Rush’s report on the attitude of the continental powers. 

Mr. Monroe considered the situation to be a grave one, and full 
of danger to the country, so he stated the case to Ex-Presidents Jeffer- 
son and Madison, with a request for their opinions. Mr. Madison 
replied that our relations to the new republics were such as to call 
for our efforts to defeat the meditated crusade. Mr. Jefferson’s reply 
was as follows: “The question presented by the letters you have sent 
me is the most momentous which has ever been offered to my con- 
templation since that of independence. That made us a nation; this 
sets our compass and points the course which we are to steer through 
the ocean of time opening on us. And never could we embark on it 
under circumstances more auspicious. Our first and fundamental maxim 
should be, never to entangle ourselves in the broils of Europe. Our 
second, never to suffer Europe to intermeddle with cis-Atlantic affairs.” 

leeling thus sure of his position, Monroe, in his message bearing 
date of December 2, 1823, and read before the Eighteenth Congress, 
gave the policy suggested by Adams and Jefferson a definite form, and 
it has from that day borne the name “Monroe Doctrine.” After referring 
to the arrangements made with Russia for an amicable settlement of 
the boundary question, the message continues: “In the discussion to 
which this interest has given rise and in the arrangements by which 
they may terminate, the occasion has been judged proper for asserting, 
as a principle in which the rights and interests of the United States are 
invoived, that the American continents, by the free and independent 
conditions which they have assumed and maintained, are henceforth 
not to be considered as subject for future colonization by any European 
powers. In the wars of the European powers in matters relating to 
themselves we have never taken any pari nor does it comport with our 
policy sotodo . . . . With the movements in this hemisphere we 
are of necessity more immediately connecied and by causes which must 
be obvious to all enlightened and impariial observers. The political 
system of the allied powers is essentially different in this respect from 
that of America. This difference proceeds from that which exists in 
their respective governments. We owe it, therefore, to candor and to 
the amicable relations existing between the United States and those 
powers to declare that we should consider any attempts on their part 
to extend their system to any portion of this hemisphere as dangerous 
to our peace and safety. With the existing colonies or dependencies 
of any European power we have not interfered, and shall not interfere, 
but with the governments who have declared their independence, and 
maintained it, and whose independence we have cn great consideration 
and on just principles acknowledged, we could not view any interposition 
for the purpose of oppressing them or controlling in any other manner 
their destiny by any European power, or any other light than as a mani- 
festation of an unfriendly disposition towards the United States. . . . 
Our policy in regard to Europe, which was adopted at an early stage 
of the wars which have so long agitated that quarter of the globe, remains 
the same; which is, not to interfere in the internal concerns of any of 
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its powers, to consider the government de facto as the legitimate govern- 
ments for us, to cultivate friendly relations with it, and to preserve those 
relations by a frank, firm and manly policy, meeting in all instances the 
just claims of every power, submitting to injury from none. But in 
regard to these continents circumstances are eminently and conspicu- 
ously different. It is impossible that the allied powers should extend 
their political system to any portion of either continent without en- 
dangering our peace and happiness, nor can any one believe that our 
Southern brethren, if left to themselves, would adopt it of their own 
accord. It is equally impossible, therefore, that we should behold such 
interposition in any form with indifference.” 

It had always been, since Washington’s time, our policy not to 
interfere with foreign questions, so the Monroe Doctrine may be summed 
up tersely to be: (1) No further European colonization. (2) No ex- 
tension of the European political systems to any portion of this hemis- 
phere. (8) No European intervention in the political affairs of the 
Spanish-American republics. 

Edward Everett Hale, in his recent book, “Memories of a Hundred 
Years,” has this to say about the authorship of the doctrine: “William 
Plumer, in his biography, says that the President told Adams that he 
had doubts about that part of the message of 1822 which related to the 
interference of the allies with Spanish-America. He said he believed 
it had better be omitted and asked him if he cid not think so, too. 
Adams replied, “You have my sentiments on the subject already and I 
see no reason to alter them.’ ‘Well,’ said the President, ‘it is written, 
and I will not change it now.’ This was a day or two before Congress 
met.” 

It is not our purpose to analyze the conflicting claims to authorship 
of the doctrine put forth by the various partisans in this brief sketch, 
but one more quotation from Dr. Hale’s book is relevant to the dis- 
cussion. He says: “It seems probable that John Quincy Adams drew 
the passage which has given Mr. Monroe fairly enough the honor of 
naming the proviso.” 

Thus far we have traced the origin and development of the prin- 
ciple now known as the Monroe Doctrine. In «a few brief words we 
will attempt to set forth the occasions upon which this American policy 
has been applied. 

The appointment of commissioners to meet in convention at Panama 
to consider questions relating to American affairs was first broached 
in 1825 when the President sent to Congress the invitation of Colombia, 
Mexico and the Central American states for this country to participate. 
This question brought out the different theories and views as to the 
applicability of the “Monroe Doctrine, and its provisions underwent a 
great deal of discussion. A party took the view that it would be incon- 
sistent with our policy of non-interference to send the commissioners, 
but the invitation was accepted and the envoys left the country, yet 
arrived too late to take part in the deliberations. The American repre- 
sentatives had been instructed to attempt to secure the promulgation, 
by each interested country to the conference, of a doctrine similar in 
effect to the Monroe Doctrine. 















g 





THE ORIGIN AND DEVELOPMENT OF THE MONROE DOCTRINE, 


In his annual message of December 2, 1845, President Polk reiter- 
ated the Monroe Doctrine and expressed his concurrence in its wisdom 
and sound policy, and further said that it should be distinctly announced 
to the world, as our settled policy, that no further European colony or 
dominion shall be planted or established on any part of the American 
continent. This reiteration was called forth by a statement of the 
differences between Great Britain and the United States as to the dis- 
puted boundary line of the Northwest. : 

On April 29, 1848, the President, in a special message, called the 
attention of Congress to the situation in Yucatan. Yucatan was at this 
time a state of Mexico, sparsely settled by whites, and the Indians had 
begun against them a war of extermination. The whites declared them- 
selves independent of Mexico and offered to transfer the country to the 
United States, Spain or Great Britain, upon condition of their pro- 
tection. This at once called for an application of the doctrine and Presi- 
dent Polk declared that the situation of Yucatan was such as to render 
its transfer to any European power “an element of danger to our peace 
and security.” 

A bill was introduced in the Senate providing for a military occu- 
pation by the United States and was vigorously assailed by Mr. Calhoun, 
the only surviving member of Mr. Monroe’s Cabinet, who in a speech 
delivered in the Senate made several strong points, limiting the applica- 
tion of the doctrine as popularly understood, but before action could 
be taken the matter was settled by the whites and the Indians agreeing 
to a treaty. 

The next discussion of the Monroe Doctrine was in the negotiations 
concerning an Isthmian Canal. As early as 1825 the project had been 
considered and ten years later, March 3, 1835, a resolution was adopted 
by the Senate requesting the President to enter into negotiations with 
the Central and South American republics to secure a right of way for 
a canal, but the matter was not acted upon. On December 12, 1846, 
a treaty was signed with the government of New Granada (now the 
United States of Colombia), and in 1849 a treaty was signed with 
Nicaragua, guaranteeing the United States the necessary rights on con- 
dition of the United States agreeing to protect Nicaragua and assuring 
her of her support in any war for its defense. 

After the signing of these treaties Great Britain took forcible 
possession of islands near the states of San Salvador and Honduras, 
and this led to a heated political discussion. But to eliminate all danger 
of friction between the two governments Mr. Clayton, then Secretary 
of State, and Sir Henry Bulwer, representing Great Britain, drafted a 
treaty and it was signed April 19, 1850, and is known as the Clayton- 
Bulwer Treaty. One of the articles of this much misunderstood treaty 
was that neither government would ever assume or exercise any domin- 
ion over Nicaragua, Costa Rica, the Mosquito Coast or any part of 
Central America. But soon after the signing of this treaty Great 
Britain put forth claims to dominion over certain territory embraced in 
the terms of the treaty provisions. Thus a discussion began which 
dragged its slow length along for nearly a decade. 

In 1856 the Dallas-Clarendon Treaty attempted a settlement of 
the question, but, after passing the Senate, it was not ratified by Great 
Britain and the question was still an open one. 
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The British government in 1859-1860 signed certain treaties with 
three of the Central American governments that practically settled the 
claim of this power as to boundaries, etc., and were agreeable to the 
United States. Thus the matter was laid at rest. 

After the Civil War the matter of a ship canal was taken up with 
renewed ardor, and a voluminous amount of diplomatic correspondence 
was the result. The Monroe Doctrine had an indirect bearing on this 
question as to ownership and neutrality of the proposed canal. Indeed, 
the matter was an open one four years ago, when the Senate of the 
United States amended the Hay-Pauncefote Treaty. But matters have 
now been amicably adjusted and this troublesome question of an inter- 
oceanic canal has been removed from the domain of argumentative 
politics. 

The Cuban question very early became a troublesome one for our 
American diplomats. The Spanish colonial system had proved to be 
a failure, and, now that Spain was pressed for money in addition to her 
unsettled condition at home, it was thought that she would attempt to 
transfer the title to Cuba to either France or England, who were both 
desirous of getting control of the island. With this fact in mind Mr. 
Cathoun, in a speech delivered in the Senate May 15, 1845, used the 
following emphatic language: “So long as Cuba remains in the hands 
of Spain, a friendly power, a power of which we have no dread, it should 
continue to be, as it has been the policy of all administrations ever since 
1 have been connected with the government, to let Cuba remain there, 
but with the fixed determination, which I hope never will be relinquished, 
that if Cuba pass from her it shall not be into any other hands but ours.” 

President Polk, in 1848, tried to purchase the island, but the Spanish 
authorities looked upon the offer as a proposed purchase of the national 
honor, and negotiations were dropped. In 1849, 1850 and 1851 an 
adventurer, Topez by name, made several filibustering expeditions to 
Cuba with the hope of inciting the natives to rise and in the interest of 
the extension of the Southern slave power, but they proved of no account 
and he was executed. 

This unsettled state of Cuba led Great Britain and France to propose 
to the United States that the three parties bind themselves to frustrate 
any attempt to secure control of Cuba, and, further, each contracting 
party was to pledge itself then and thereafter to disclaim all intentions 
to obtain possession of the island of Cuba. Mr. Everett, the Secretary 
of State, refused to enter into any negotiations that would bind this 
country as to future events and the matter fell through. 

We shall next briefly consider the attempt of France to establish 
a monarchy in Mexico and seat an Austrian Archduke on the throne. 
Mexico had been declared independent in 1821 and at once the political 
conditions of that country were simply a struggle between two factions 
for individual control irrespective of the future progress of the govern- 
ment towards a higher civilization. In the numerous revolutions, prop- 
erty of Spanish, English and French subjects had been injured or con- 
fiscated, and these governments, therefore, had claim against Mexico 
for damages. The three interested powers came together and signed 
a Convention in London, October, 1861, agreeing not to seek for them- 
selves any acquisition of territory nor any special advantage, but simply 
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to take means to enforce their claims by sending a demand to Mexico 
and, if payment was refused, to seize the customs houses and pay them- 
selves out of the revenues. In accordance with this agreement the three 
powers embarked troops for Mexico. Hardly had the allies disembarked 
at Vera Cruz when the secret designs of Napoleon III. were made 
manifest and Great Britain and Spain withdrew, and France was allowed 
to carry out her plan, which ended in the seating of Maximilian as 
emperor. 

These events happened while the United States government was 
engaged in a death struggle with rebellion and prompt attention was, 
therefore, not given the Mexican situation, but the United States refused 
to recognize the French claim and still treated the Mexican government 
as arepublic. After the termination of the Civil War the United States 
government was free to deal with the situation and Secretary Seward 
began a voluminous correspondence with France, which finally ended 
in the withdrawal of the French troops and the re-establishment of a 
republican government. 

A writer in the “Westminster Review” of October, 1863, asserted 
that the occupation of Mexico was the extinction of the Monroe 
Doctrine, but this extract from a statement of Sir Edward S. Creasy 
sums up the whole situation: “The United States did not actually send 
troops to oppose the French in Mexico, but they steadily refused to 
recognize Maximilian or any government except a republican govern- 
ment in Mexico and the language of their statesmen exhibited the fullest 
development of the Monroe Doctrine.” 

No further call was made upon the Monroe Doctrine until December 
17, 1895, when President Cleveland sent his famous message to Con- 
gress dealing with the territorial dispute between Venezuela and Great 
Britain. Secretary of State Olney invoked the doctrine and the Senate 
approved of the commission advocated by President Cleveland to inquire 
into the British claims, a measure which, says an English writer, “is 
perhaps the most astounding proposal advanced by any government in 
time of peace since the days of Napoleon.” Great Britain was com- 
pelled to submit her claims to arbitration and the dispute was adjusted 
to the satisfaction of all parties. This was the last positive application 
of the doctrine, if we except the troubles of two years ago concerning 
the blockade of Venezuela by foreign powers, creditors of that turbulent 
republic. 

The Monroe Doctrine has been reiterated so often by our Presi- 
dents, from Monroe to Roosevelt, that we may justly regard it as the 
pole star of our foreign relations, and indeed, the chancelleries of 
Europe now accept its provisions as binding; willingly in some cases, 
unwillingly in others, even though it is not in itself a recognized and 
indisputable part of international law. 

There have been several attempts to give the doctrine a positive 
force by legislative enactment, but all have failed, and, irrespective of 
legislative sanction, the doctrine as developed and understood to-day is 
a vital element in our foreign policy and a guarantee of peace and 


security to the Western hemisphere. 
THEODORE D. GOTTLIEB. 
Newark, N. J., October, 1904. 
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THE PREROGATIVE SEAL OF NEW JERSEY. 


[From the ‘‘New Jersey Archives,” Vo!. XXIV, p. 87, recently published. Article by Mr. William 
Nelson, of Paterson, N. J.) 





Prerogative Seal, 1699. Prerogative Seal, 1765. 
~ 





Prerogative Seal, 1801. 


There is reason to believe that there were a seal of the Colony and 
seals of the Colonial courts, in use in the administration of Governor 
Philip Carteret, but they are not known to exist, and no impression of 
the court seals of his time has come down to us. The Proprietors of 
East Jersey were distinctly religious, and expressed their reverence for 
the Almighty on every suitable occasion. Their seal, adopted in 1682, 
bears the legends, “Righteousness exalteth a Nation,” and *’Tis God 
giveth the increase.” ‘The earliest impression of the Prerogative seal 
that has been found is affixed to a certified copy of the will or codicil 
of Thomas French, “being with the said original Examined this Third 
of May Anno Dom 1699 As witness hereunto my hand & seale of 
office.” The document is signed by Tho. Revell, Secretary and Register, 
and bears a very fine, clear impression of the Prerogative seal in red 
wax. Another fair impression of the seal is found affixed to letters of 
administration granted July 21, 1700, to William Malcolm, of Philadel- 
phia, principal creditor, on the estate of John Haughton, late of Man- 
nington, Salem county, West Jersey, “by the justices of West Jersey, 
sitting as the Court of Gloucester, and given under the hand and seal 
of the Register’s office at Burlington.” 

A reproduction of the seal attached to the former document (1599) 
is given herewith. The design is not heraldic, nor is any attempt at 
blazonry apparent. It is evidently a conventional representation of the 
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globe, with its embracing great circles and bands. The legend unmis- 
takably reads: THE EARTH IS THE LORDS AND THE FVLNESE 
THEREOF. The sentence is undoubtedly from the first line of Psalm 
xxiv: “The earth is the Lord’s and the fulness thereof.” This is the 
reading of all the English versions in use in Scotland and England at 
the date of this seal—not only the authorized version of King James, 
1611, but the Genevan or Breeches Bible, 1560, and the Cranmer Bible 
of 1539. ‘This seal is an inch and one-sixteenth in diameter. There are 
no punctuation marks between the words. 

When Lord Cornbury became Governor of New Jersey and ap- 
pointed Thomas Revell register of the Prerogative court, February 
28, 1703-4, it is probable that the latter procured a new seal. A fair 
impression of the Prerogative seal used under the Royal Governors is 
found affixed to letters of administration granted January 10, 1765, to 
Anna Wetherell, on the estate of Thomas Wetherell, late of Salem 
county, deceased. ‘This seal is an inch and an eighth in diameter. The 
design is the same as that of the impression of 1699, but there is a 
punctuation mark after each word, and a fleur de lis at the end. The 
inscription is enclosed between raised lines, and reads: THE . 
EARTH . IS . THE . LORDS . AND . THE . FVLNESE 
THEREOF. 

After Governor William Franklin was depozted from New Jersey, 
in June, 1776, by order of the Continental Congress, the official seals 
of the Province were missing. For a time Governor William Living- 
ston, the Executive of the new state, affixed his private seal-at-arms 
to public documents, in the absence of a great seal of the state, and 
indeed this was expressly authorized by the legislature until such time 
as a new seal could be procured. He stretched his authority so far as 
to attach his private seal to letters of administration granted on the 
estate of David Tichenor, in 1778. Similar letters grantedto the executors 
of Samuel Sherry, late of the county of Salem, in 1779, have no seal 
affixed. On January 31, 1783, letters of administration were granted 
to Sarah Miller, on the estate of Peter Miller, by William Livingston, 
Governor, and for the lack of any other convenient seal, they are issued 
under that of the Supreme court. Shortly after this, however, all such 
instruments have attached the proper seal of the Prerogative court. 
This was very similar to the old seal, but was a trifle larger. A brilliant 
impression of the new seal is found attached to the certificate of probate 
of the will of Christeen Kitts, late of Salem county, under date of March 
7, 1801. This seal is an inch and three-eighths in diameter, or a quarter 
of an inch larger than its immediate predecessor, and five-sixteenths 
of an inch larger than the Colonial seal of 1699 and earlier. The design 
is the same as both the former seals, except that the broad dexter curved 
band crosses the circle of the equator more to the west of the meridian 
than in either of the others, and does not fully touch the periphery 
of the globe. The words of the legend are separated by punctuation 
marks as in the case of the impression of 1765, but the fleur de lis at 
the end has shrunk to a merely conventional figure. The greatest 
change, however, is in the substitution of the word EVENESE for 
FVLNESE, so that the legend is: THE . EARTH . IS . THE. 
LORDS . AND . THE. EVENESE . THEREOF. The engraver 
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has copied from a faint impression in which the first syllable of the 
word in question, FVL, appeared to be EVE. This readily accounts 
for the mistake in the legend, for that it is an error is beyond question. 
This is the seal which has been in use in the Prerogative office for more 
than a hundred years, until now it is barely legible. No authority has 
been found for the use of this seal, nor has it been discovered when it 
was engraved. It seems to have been conceded that one of the inherent 
powers of a court was to adopt a seal, and that has been done by the 
Prerogative court, as well as by the other tribunals of New Jersey, from 
the earliest times, and without express iti sanction. 


THE JAPANESE CODE. 

At the International Consens of Arts and Sciences, held at St. 
Louis, a paper was read by Mr. Nobushize Hozumi, Professor of Law 
in the Imperial University of Tokio, on the new Japanese civil code, as 
presenting a study of comparative juris sprudence. Mr. Hozumi points 
out that of the great families of laws, the Japanese derive theirs from 
the Chinese. Chinese peng was introduced into the country in 
the year 646 A. D., and about fifty years later a code was drawn up and 
promulgated based upon Chinese bene philosophy, together with the 
custom of ancestor worship and the feudal system. This code, with 
certain modifications, continued in use from the year 701 A. D. until 
the latter part of the Nineteenth Century, and naturally the continued 
existence of legal practices for over a thousand years was a factor which 
could not be entirely ignored when the time came for making a change. 

Perhaps the change was made easier by the fact that prior to the 
restoration of the Emperor, i in 1868, it was not believed that the publi- 
cation of laws was an essential method. On the contrary, most of the 
laws, particularly the criminal code, were kept in strict secrecy. They 
were all in manuscript, and were neither allowed to be printed nor 
published. None but the judges and officials who were charged with 
the duty of carrying the laws into effect were allowed to read the codes 
and the records of the judicial precedents. This was in accordance with 
the general oriental idea of the duties of the people. It was not expected 
that they were to obey laws, but rather to obey the commands of those 
who were holding official positions over them. If the people were per- 
mitted to read the code of laws compelling them to do this or prohibiting 
them from doing that, it would quickly build up in their minds the belief 
that in those things which the law did not require of them or forbid 
them to do they were at liberty to exercise their own will, and, in this 
respect, could be fairly said to be masters of themselves. This notion 
of individual independence was something entirely foreign to the old 
oriental idea of government, which was and is that the subject must at 
all times be ready to do what those in authority over him may consider 
desirable. When the new preliminary code, drawn up from Roman 
precedents, was established in Japan, the imperial proclamation which 
was prefixed to it asserted that his Majesty enjoined his officials to 
observe the rules of the code, this being in accordance with traditional 
methods. When, later on, a second code was adopted, the proclamation 
read that the Emperor’s subjects, as well as his officials, were com- 
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manded to obey it, and in the same year, 1873, it was declared that 
“henceforth every law shall, on its promulgation, be posted up in con- 
venient places during thirty days, for the information of the people,” 
thus making it evident to the Japanese that their government thence- 
forth was to be one of laws and not of men. 

One of the great problems which the drafters of the Japanese code 
had to meet and solve was the legal condition of women in the 
empire. Prior to the introduction of Chinese civilization the women 
in Japan seem to have occupied a considerably higher place than after 
that time, but both Buddhism and feudalism contributed to place and 
keep women in a state of dependency. The Chinese doctrine of “The 
Three Obediences” was enforced: “In childhood a female must be 
subject to her father; in youth to her husband; when her lord is dead, 
to her sons.” Under this rule a woman in Japan had no legal rights 
which her father, husband or sons were bound to respect. Her husband 
could divorce her at any time, but the wife had no legal right on any 
ground to demand divorce from her husband. To brine an action 
against a husband or to give information of a crime against him was 
itself considered a grave offense. Such property as she might have 
at the time of her marriage went entirely to her husband. 

In dealing with this question the compilers of the code jumped over 
intermediate conditions and established legal rights for women similar 
to those which are to be found in the most advanced countries of the 
western world. Unless in a contract made prior to marriage a different 
provision is arranged for, the property belonging to a wife at the time 
of marriage or acquired after marriage in her own name is, in Japan, 
her separate property to use as she sees fit. She can exercise parental 
authority over her children if her husband is dead, which she could not 
do before, and, if she is unmarried, there is no distinction made between 
the legal rights which she and a male citizen of Japan can enjoy. The 
only qualification of the civil code is one which places certain restraints 
upon the common domestic life of husband and wife when the interests 
of the husband and wife may conflict. In the matter of divorce, within 
the new limits laid down, the woman has the same right of regaining 
her independence that is accorded to a man. 

One Japanese custom that the code maintains is the maintenance 
of the house, which is to quite an extent a survival of the old clan system, 
where the chief was recognized as the head of the family, from whose 
commands there could be no appeal. The house, so-called, in Japan 
was not greatly different from the family made up of kindred, for the 
reason that while relationship was the basis of the house, it was ap- 
parently intended to maintain the worship of illustrious ancestors, hence 
the maintenance of a house was often brought about by the adoption of 
those who were in no way related to its members. Under the old 
Japanese system, the head of the house, who was commonly the oldest 
male in descent, had entire control of all the property of the members 
of the house and of their earnings. They were not permitted to engage 
in any occupation, to become married, to go on journeys, except by 
his permission. These rights the new code has very materially restricted. 
The unit of the state in Japan is still the family rather than the individual, 
but as a means of preparing for disintegration, the powers of the head 
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of the house now consist of certain rights at the time when ancestor 
worship takes place, with a certain degree of control over the marriage 
of subordinate members. The property owned by a house member is 
now his own, and, while formerly at his death it went to the head of 
the house, at the present time it goes to his nearest descendants equally, 
whether they are male or female, and whether they are or are not 
members of the same house that he was connected with. It is believed 
that in this way a gradual disintegration can be brought about in this, 
one of the oldest Japanese family customs, while the according to woman 
of all legal rights is also destined to revolutionize the social conditions 
of the country.— Boston Morning Herald. 





OVERHANGING TREES. 

Among the smaller worries of life may be counted the annoyance 
sometimes caused by the overhanging branches of our neighbors’ trees. 
They may darken our dining room, prevent the sun reaching one’s 
greenhouse, or otherwise interfere with the enjoyment of our property. 
Our neighbor does not always quite appreciate our grievance and 
refuses to have his tree cut down or its branches lopped off. What, 
then, is to be done? This is a question which we have not unfrequently 
been asked to answer in these columns, and, considering how often the 
annoyance must have been caused, it is astonishing that until June of 
this year it had never previously been decided in the high court that 
an action will lie for the damage caused by such overhanging branches. 
It has now been so decided in Smith v. Giddy (1904), 2 K. B. 448. 

Our ancestors were more accustomed than we are to take the law 
into their own hands. When branches overhung and caused annoyance, 
the owner or occupier of the land encroached upon lopped them off. 
It was decided some centuries ago that he was entitled todo so. It was 
so laid down by Croke, J., in Morris v. Baker, 1 Roll. R. 394, and in 
Penruddock’s Case, 5 Rep. 1006. The right to remove the offending 
branches has never been seriously questioned, and was confirmed by 
the decision of the House of Lords in Lemmon v. Webb (1895), A. C. 1. 
In that case, as in most all others, some other point was relied on by 
the owner of the trees, as, for example, that the land overhung was 
not the property of the person who lopped off the branches. 

In Lemmon v. Webb, supra, the owner of the trees brought an 
action for damages caused by the defendant cutting the branches over- 
hanging his land. He, however, based his case on two grounds; one, 
that the defendant ought not to have cut off the branches without first 
giving the owner notice, and the other, that, as the trees had overhung 
the defendant’s land for over twenty-five years, he (the plaintiff) had 
gained a prescriptive right in respect of them. The House of Lords 
decided against both contentions. Lord Macnaghten summed up the 
matter very briefly. He said: “I think it is clear that a man is not 
bound to permit a neighbor’s tree to overhang the surface of his land, 
however long the space above may have been interfered with by the 
growth of the tree. Nor can it, I think, be doubted that if he can get 
rid of the interference or encroachment without committing a trespass 
or entering upon the land of his neighbor he may do so whenever he 
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pleases, and that no notice or previous communication is required by 
law. That, I think, is the good sense of the matter, and there is cer- 
tainly no authority or dictum to the contrary.” 

As regards the question of prescription, it was not treated very 
seriously by the House. A tree at the beginning and end of twenty 
years is quite different, and occupies a different space. To remove the 
growth during that period would probably kill the tree, and the sug- 
gestion that the owner should only cut the recent growth would lead to 
an absurd conclusion. The argument really turned on the question 
of notice, and was decided mainly on the ground that in no previous 
case had it ever been held that any notice was necessary. It would be 
different if the person who wished the branches lopped off had to go 
on to his neighbor’s land to do it. In that case he would commit a 
trespass, and he must at least give his neighbor notice before he enters 
on his land to abate a nuisance. 

Although the right to lop off the overhanging branches is thus 
absolutely clear, it seems rather extraordinary that the law should not 
only have allowed the person aggrieved to abate the nuisance himself, 
but should not have provided him with any other remedy. It being 
clear that there is a right in an owner to have his lands clear of the 
branches of his neighbor’s trees, one would have expected that he could 
have obtained an injunction, mandatory or otherwise, to restrain the 
trespass and also damages for any injury caused, and that the law, in 
order to prevent the possibility of a breach of che peace, would have 
discouraged him from remedying the evil himself. Notwithstanding the 
fact that such is the usual policy of the law, there was not, until the 
above case of Smith v. Giddy, supra, any authoritative decision to be 
found in the reports that an action for damages would lie for loss or 
injury caused by overhanging trees. 

In that case the plaintiff alleged that he had sustained damage to 
the extent of £60 by reason of certain elm and ash trees growing on the 
defendant’s premises overhanging those of the plaintiff, and interfering 
with the growth of his fruit trees. He claimed damages and an in- 
junction. The case was tried in a county court, and the county court 
judge non-suited the plaintiff on the ground that the plaintiff’s only 
remedy was to abate the nuisance by cutting the overhanging branches 
himself. The divisional court reversed this on appeal and sent the case 
back for trial. The only cases cited in support were Crowhurst v. 
Amersham Burial Board, 4 Ex. D. 5, and Lemmon v. Webb, supra. 
A dictum of Kay, L. J., in his judgment in the latter case when in Court 
of Appeal (1894), 3 Ch. 1, was mainly relied upon by the plaintiff. It was 
to the effect that to allow trees to overhang the boundary is a nuisance, 
and ‘for any damage occasioned by this an action on the case would lie.” 

In Crowhurst v. Amersham Burial Board, supra, the facts were 
somewhat different. A yew tree which grew in the defendant’s ground 
had spread so as to grow through beyond the boundary railings so as 
to project over an adjoining meadow, which was hired by the plaintiff 
for pasture. The plaintiff's horse, while in the meadow, ate of that 
portion of the yew tree which so projected and in consequence died. It 
was held that the plaintiff could recover the value of his horse. The 
decision was based mainly upon the principle laid down in the well- 
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known case of Rylands v. Fletcher, L. R. 3 H. L. 330, that a person 
who, for his own purposes, brings on his land and collects and keeps 
there anything likely to do mischief if it escapes, must keep it in at its 
peril. If he does not do so, he is answerable for all the damage which 
is the natural consequence of its escape. 

In Smith v. Giddy, supra, Wills and Kennedy, JJ., were of opinion 
that the above principle was applicable to the overhanging branches of 
trees which caused injury to fruit trees. Kennedy, J., seems to have 
thought that there was a distinction between the case where the trees 
were doing damage and where they were not. He said: “If trees, 
although projecting over the boundary, are not, in fact, doing any 
damage, it may be that the plaintiff’s only right is to cut back the over- 
hanging portions, but where they are actually doing damage, I think 
there must be a right of action.” It hardly seems to us necessary to 
invoke the principle of Rylands v. Fletcher, supra. In that case the 
owner brought on his land something dangerous and unusual, and it was 
held that he was liable for any damage that might be caused by its 
escape, although he had been in no way negligent. A tree is not an 
unusual thing on land, and neither can it be said to be dangerous, unless 
it be of a poisonous nature like a yew tree. We should have thought 
that the common law of trespass was quite sufficient to meet such a 
case. If a man standing on his land pushes his stick through the 
boundary on to the land of another, he commits a trespass, and an 
action will lie for nominal or substantial damages according as damage 
is occasioned or not. If a man’s tree, standing on his land, sends its 
branches on to the land of his neighbor, it seems a like trespass, and 
an action should lie. The lopping off of the branches which offend can 
have nothing to do with the legal right; it is merely the remedy. The 
right is to have the free use of the land above and below the surface. 
Cujus est solum ejus est usque coelum et ad inferos.— The Justice of the 
Peace, London, Eng. 


MR. JUSTICE DIXON’S CHARGE TO HUDSON GRAND JURY. 


At the Hudson Circuit on December 13, Mr. Justice Dixon, after 
calling the attention of the grand jury to an indictment for murder and 
certain charges of defalcation and embezzlement, further remarked: 

Another matter which it is proper the court should lay before you 
concerns the administration of justice in the county. Of course, we all 
recognize the importance of courts; they are the medium through which 
all our rights are secured and all our wrongs are redressed, and it is 
highly important that they shou!d be held in proper respect by the mem- 
bers of the community, and especially those who are themselves con- 
nected with the courts. Unfortunately it was charged that during the last 
election the clerk of this county, who is by virtue of his office the clerk 
of this court and all of the courts of the county, was guilty of great dis- 
respect with regard to the authority of the court and its processes; that, 
when confronted with the process of the court in the hands of a person 
who was to execute it, he spoke in terms of the utmost opprobrium and 
contempt, not only of the individual judge and of the prosecutor, but 
of the process itself, and of the court which had issued the process. 
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That was charged against him, and he was brought before the court 
upon a complaint for what is termed a contempt of court, and there was 
confronted with the witnesses, and then, himself taking the stand, he 
denied that he was guilty of such behavior as was charged against him 
by these witnesses. Under the law of the land his denial under oath 
ended that proceeding, and, expressing my own individual view, I think 
it very properly should end that proceeding. Because, while the law 
vests in the courts—in the judges of the courts—this great power of 
punishing for contempt (punishing at the court’s will when that is 
legally established), yet it so guards the execution of that power that 
no man can be punished through it unless he confesses his guilt. If 
he denies his guilt, then the court that possesses this great power has 
not the power to try him, to bring up witnesses against him, to hear the 
evidence and say whether his denial is false or not, and the law at once 
throws around him the protection which is thrown around every other 
person charged with crime; charged with that kind of wrongdoing 
which subjects him to fine and imprisonment, and says that before he 
can be punished the grand jury must present the offense and a petit jury 
must convict him. 

Now, the law indicates the method in which that is to be done. He 
is not to be indicted for the contempt of court, but, as you see in the 
narration that I have made before you, he has sworn that he was not 
guilty of the contempt charged against him; if he has sworn falsely he 
is guilty of perjury, and so the matter takes the course that I have indi- 
cated before the grand jury and the petit jury. The grand jury is to 
say whether there is reasonable probability to believe that he has been 
guilty of perjury in denying this accusation that is made against him, 
and if you find reasonable ground to so believe, then you indict him for 
that perjury, and he is then brought before the petit jury, and is tried 
for that perjury, and, if convicted, then in that way is the law vindicated. 

So that, while this power for contempt is a very great power, to 
be exercised vigorously on a proper occasion, yet not to be exercised 
rashly; while it is a great power, it does not become oppressive to the 
citizen who is guarded by these protections which are thrown around 
him in securing to the person accused, first, an investigation by the 
grand jury, and then a trial before the petit jury. When you come to 
investigate the charge of perjury, and it is merely oath against oath, 
then it would hardly do to say that there was sufficient evidence even 
to indict, unless you could find surrounding circumstances making it 
reasonably clear that the person charged with perjury had really been 
testifying falsely. But, if you have two witnesses against the oath that 
is said to be perjury, then of necessity there is a reasonable ground for 
believing that perjury was committed, and if there be two witnesses 
brought before you who testify to the falsity of Mr. Stack’s denial here 
before the court upon the investigation of the alleged contempt, you 
should go no further; you should present an indictment against him. 
You are not to seek, as I said in the opening of my remarks, for testi- 
mony tending to prove that these two witnesses are not telling the 
truth, if there be two, for you are to take only the state’s side of the 
case; the other side of the case is to be developed upon the trial before 
the petit jury. The prosecutor will lay before you what it was that Mr. 
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Stack was accused of, then what it was that Mr. Stack said with refer- 
ence to that accusation before the court here investigating the matter, 
and then, if he produces at least two witnesses before you who testify 
that Mr. Stack’s denial was false, it would seem that your duty was plain 
to present an indictment. 

I have spoken of these matters in all plainness, and in all sincerity, 
because I regard the duty of the grand jury as highly important, though 
rarely difficult. The difficulties that come from most of our official 
duties spring out of a desire to do something else than our simple duty. 
So long as we confine ourselves to the simple duty which the law lays 
before us, my experience is, that—shall I say that in ninety-nine cases 
out of a hundred the duty is not difficult?—it only becomes difficult 
when we seek to complicate it by some circumstance or circumstances 
that ought to be disregarded. So that, if you will just pursue the even 
tenor of your way, making investigation of the circumstances presented 
to you by the state, and presenting what seems to be the reasonable 
truth upon that side, I do not think you will have trouble. But if you 
pass out of that, and seek to do something more than that, something 
more than the law permits you to do, you subject yourselves to annoy- 
ances that are not pertinent to your official oaths, and I have no doubt 
you will be in trouble and dispute. If you confine yourselves to your 
duty and your rights, which are simple, you will find you have satisfied 
your consciences, and done what the law requires you to do, without any 
strain upon your mental faculties. 





PHGNIX IRON WORKS COMPANY v. HENRY M. SCIPLE ET AL. 


(Mercer County Circuit Court, December Term, 1904.) 


Mechanics’ Lien Claim—Judgment— Assignment. 


Upon judgment recovered on mechanics’ lien claim by the plaintiff 
generally against the builder and specially to be made of the lands and 
buildings of the owner, payment by the owner to the plaintiff will entitle 
him to an assignment of the judgment under the act concerning judg- 
ments, approved February 18, 1881 (Gen. Stat., p. 1845, Sec. 31). 


Mr. Norman Grey for the plaintiff. 


Mr. Edwin Robert Walker for defendant, The Trenton & New 
Brunswick Railroad Company, owner. 


Judgment was recovered in the Mercer Circuit court by the plaintiff 
against the defendant Sciple, generally, and specially to be made of the 
lands and buildings of the defendant, The Trenton and New Brunswick 
Railroad Company, owner. The Railroad Company tendered the 
amount of the judgment to the plaintiff and asked for a warrant of satis- 
faction as to it only, and also an assignment of the judgment against the 
defendant Sciple, the builder. The plaintiff offered to execute a war- 
rant of satisfaction, acknowledging the receipt of the amount of the 
judgment from the builder only with authority of the clerk of the court 
to satisfy the judgment against that defendant alone, but declined to 
execute any assignment of the judgment. 
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Mr. Grey, for the plaintiff, claimed that the act providing for the 
assignment of a judgment to one of several defendants paying the same 
was not applicable to mechanics’ lien claim judgments, and urged that, 
as the act only provided that a judgment in such case “may be assigned,” 
it was optional with the plaintiff whether to give or withhold the assign- 
ment, 

Mr. Walker, for the defendant, The Trenton & New Brunswick 
Railroad Company, the owner, contended that as the mechanics’ lien law 
simply provides that judgment may be entered generally against the 
builder and specially to be made of the lands and buildings of the owner, 
and is silent in other respects, therefore, the act concerning judgments, 
approved February 18, 1881, Gen. Stat., p. 1845, Sec. 31, applies, as its 
language is universal and comprehends any action brought in any Cir- 
cuit court. As to the plaintiff’s claim that the giving of the assignment 
was optional, Mr. Walker cited Kennelly v. Jersey City, 28 Vr. 293, 297, 
wherein the word “may” is held to impose a duty whenever the exercise 
of that duty is important for any public or private interest. 

REED, J., granted a rule that the plaintiff, upon receiving satisfac- 
tion for its judgment from the defendant owner, execute and deliver to 
that defendant a good and sufficient assignment of the judgment recov- 
ered in the cause by the plaintiff generally against the defendant, Henry 
Sciple, builder, and specially to be made of the lands and buildings of 
the defendant, The Trenton & New Brunswick Railroad Company, 
owner. 


oe 





PEDDIE v. BALL. 


(N. J. Supreme Court, Union County Circuit, December 10, 1904.) 


Arrest—Fraud in Inception of Contract—Discharge of Bail. 


Mr. James C. Connolly for Mr. Ball. 
Messrs. Crouse & Perkins for Mrs, Peddie. 


On April 18, 1904, Emma L. Peddie, of Westfield, N. J., recovered 
judgment, by default, against Ernest H. Ball, of Plainfield, N. J., in the 
Supreme court of New York, for $2,370, and costs amounting to $21.83. 
On October 21, 1904, an action was commenced upon the New York 
judgment in the Supreme court of New Jersey. The New Jersey action 
was commenced by taking the defendant into custody on a capias ad 
respondendum, which issued on an order of a Supreme court commis- 
sioner, affidavits having been produced before the commissioner charg- 
ing the defendant with having obtained certain United States Steel Cor- 
poration stocks from the plaintiff under false and fraudulent representa- 
tions, and that the New York judgment had been obtained for the value 
of the stocks. The defendant was subsequently released on bail pend- 
ing the action. Application was then made for the discharge of the bail 
and of the defendant from the custody of the court. The application 
was granted and the defendant was discharged on December 10, the 
justice giving the following reasons: 

FORT, J.: In Peddie v. Ball I have concluded to sign the order to 
discharge the defendant. Under Barnes v. Gibbs, 2 Vr. 317, I think 
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that the cause of action is merged in the New York judgment, and that 
suit can only be commenced here on that judgment, and hence that fraud 
in the inception of the contract cannot be alleged as a ground for arrest 
in an action on the judgment. 


HONORS TO FORMER MR. JUSTICE VAN SYCKEL. 


On November 29 last many members of the Bench and Bar of the 
state assembled in the Senate Chamber to do honor to former Justice 
Bennet Van Syckel, who recently completed thirty-five years of con- 
tinuous service on the Supreme Court Bench. The occasion was a 
reception tendered to the retiring Justice by members of the Bar of New 
Jersey, a feature of the affair being the presentation of a portrait of Jus- 
tice Van Syckel to the state. At 1.30 o'clock the Governor, followed 
by members of the Supreme court, lawyers and guests, took their places 
in the Senate Chamber. 

In a corner of the chamber, concealed by a large American flag, 
was the portrait to be unveiled. Upon the appearance of Justice Van 
Syckel, the entire assemblage stepped forward to greet him. Cortlandt 
Parker, Sr., the veteran member of the State Bar Association, had been 
chosen to make the presentation, and, apart from his high standing and 
long membership in the Bar, there was a fitness in his selection, for it 
was at his suggestion, many years ago, that the nucleus for the collection 
of portraits of distinguished jurists which now adorns the higher court 
rooms at the State House was laid. It was through Mr. Parker’s efforts 
largely that members of families of Jersey’s greatest judges were induced 
to present portraits to the state. 

Among those in the assemblage, besides the Governor and the Jus- 
tices, were United States Senator John Kean, State Treasurer Frank O. 
3riggs, Attorney General McCarter, Right Rev. Bishop Scarborough, 
Governor-elect E. C. Stokes, Charles C. Black, the late gubernatorial 
candidate; Congressman-elect Ira W. Wood, Judge William M. Lan- 
ning, Adjutant General R. Heber Breintnall and General Q. O’M. Gill- 
more. 

In addressing Justice Van Syckel, Mr. Parker said: “I am honored, 
my dear sir, by being selected by the Bar to represent this large gather- 
ing of our profession in welcoming you in a few words as our guest and 
to aid in the ceremony which princi} pally brings us together. That occa- 
sion has its sorrowful as well as its joyful side. It is sorrowful to us and 
to the state thus to bid you good-bye from the life you have enjoyed 
and the sensation of public usefulness which must have been your daily 
companion. You have been on the Supreme Bench now thirty-five 
years. When you took your seat you were still in the glow of youth. 
You had been a leader of the not large, but very distinguished Bar of an 
intelligent but not very populous county. 

“You had for rivals, and yet friends, men whose names have not yet 
found that forgetfulness which is the fate of distinguished lawyers, even 
when they were best known. You had studied with Alexander Wurtts, 
one of those strong-minded, sensible men, who made his mark upon the 
community. You had been practicing with Vice Chancellor Van Fleet, 
who actually raised the already high national distinction of our Court of 
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Chancery. Another associate of yours, Vice Chancellor Bird, is an 
example, still living, of what can be done by honesty, common sense and 
industry. You had at your circuits such men as Peter D. Vroom, grand 
and unforgettable as an example of all that is fine in advocacy; Henry 
W. Green, perhaps the greatest advocate New Jersey has ever produced ; ; 
the late Chief Justice Depue, for whom all of us are in mourning still; 
Sherrard, of the Bar of Warren, ruler in his own county; George H. 
Brown, whose name is mainly preserved as having been for a while upon 
the Bench, but who, in my judgment, and that of all who knew him, was 
among the ablest and most lovable of mankind. 

“With such examples and competitors, it is not strange that at an 
early age you were selected as a member of our highest judiciary. Old 
Hunterdon has proud distinction. Two vice chancellors and a judge of 
the Supreme Court have come from the small band of lawyers that she 
reared. You brought intelligence, study, learning and sagacity to your 
duty. Your two counties, far apart and very unlike, have felt safe with 
you as their presiding Justice, while in the Supreme court and the Court 
of Appeals you have more than satisfied the Bar and have stood beside 
the most prominent of the court. 

“Of all this you have been conscious, and to leave it all must be to 
some extent a grief. But there is a brighter scene before you. Time 
and hard work have created a need of rest—your health needs it, and 
yet you have years before you, we think and hope, when your learning, 
experience and ability will still ‘De felt, acknowledged and rewarded. 

“Because of what you have been and have done, your brothers of 
the Bar are unwilling that your passage from your active life should be 
unnoticed or that it should ever be forgotten. For that reason they 
have made you now their guest and, with your permission, obtained your 
portrait to hang among those which add to the dignity of the judicial 
chambers of the State House. 

“IT now, on their behalf, give it to the public view, and ask your 
further permission to present it to the state, to be forever here, in the 
custody of the court in which you have so long sat, that your example, 
your history and your usefulness may be additional inspiration to those 
who are to occupy your seat and to the younger men living and to live 
in the practice of our noble profession.” 

Former Justice Van Syckel, in reply to Mr. Parker’s speech, said: 
“To those whom you represent on this occasion I give my most sincere 
thanks for the honor conferred upon me by this reception, and by the 
testimonial which accompanies it. No one could be insensible to a feel- 
ing of profound gratification by such an expression of the commendation 
and esteem of the Bench and Bar of New Jersey. No higher tribute 
could be desired for the work of so many years of life passed in the public 
service, 

‘My intimate intercourse for so long a period with the distinguished 
judges and lawyers of our state has been one of the greatest privileges 
of my life, and it caused me the keenest regret that I felt constrained to 
withdraw from work so congenial, and an association so delightful. In 
my retirement from a position where I have been so happy and so 
favored by the courtesy, the learning and the high character of the Bar, 
{ will bear with me as one of my most cherished memories this day’s 
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testimony to the affection and respect of those with whom I have been 
closely associated for more than the lifetime of a generation, Whatever 
merit may be justly ascribed to the work of my official life must be 
attributed in no small measure to the assistance rendered to me by 
my associates on the Bench and by an able and instructive Bar in the 
discussion of the many important and intricate questions which have 
been the subject of controversy in our courts during my occupation of 
the judicial office. 

“To no one more than to you, sir, do I acknowledge my obligation 
for the aid received from your masterful arguments to which I have so 
often listened with admiration. I trust I may be permitted to say that, 
however I may at times have erred in judgment, I have been actuated 
by an earnest desire to expound the law truly and to administer it impar- 
tially. In the complimentary terms in which you have communicated 
to me the purpose of this reception, and the request of the donors that 
my portrait may be presented to the state, our long friendship, I am sure, 
has found expression. To their request I accede with pleasure, regard- 
ing it as added evidence of their consideration and esteem. When this 
portrait is placed among those of the distinguished jurists who have gone 
before, may it look down through the ages upon a judiciary as learned 
and impartial as that which now adorns the Bench of our state and upon 
a Bar as able and upright as that which is so worthily represented here 
to-day. I thank you all most warmly for your presence here and for the 
honor you have conferred upon me.” 

Mr. Parker, then addressing the Governor, said: “Representing this 
assembly of Jersey lawyers and judges, I beg leave to present to our 
state, asking you, as its Governor, to accept it, this portrait of a Justice 
who, compelled by apparently lessening health, has resigned his seat 
after thirty-five years of laudable, industrious, illustrious and very useful 
service. Men—true men—are always, under God, self-made. And I 
cannot help looking back over the many years I have named to the time 
when I saw this young back-country lawyer take his place on the Bench, 
the comrade at that time and for long of the great Beasley, the learned 
and noble Elmer, of Bedle, among the most popular of judges; of Peter 
Vredenburgh, who for sound, common sense, love of duty and spotless 
integrity, as well as industry and learning, was surpassed, if at all, by 
very few; of Dalrymple, whose loss from the Bench through ill health 
was greatly deplored; of George S. Woodhull, a gentleman, a scholar, 
an independent and just thinker; of David A. Depue, of whose character 
and ability I have already spoken and for whose loss our eyes are 
hardly yet dry; of Edward W. Scudder, a Christian man, just, painstak- 
ing and respected, almost painfully conscientious and modest, and win- 
ning all hearts by his urbanity. By and by others came; the occasion 
does not give me time to mention their names; many, thank God, seated 
still upon the Bench. 

“You, sir, know me and so does the state, I think, as a through 
and through, out and out Jerseyman, proud of the state in all things, 
but above all proud of her judiciary and her Bar. All will agree with 
me when I add that in all the virtues of an upright, learned and duty- 
loving judge, Justice Van Syckel has stood among the highest. And, 
sir, now that he has left the Bench, the Bar has caused his portrait to be 
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painted. Through me, they now present it to the state, with the request 
that Your Excellency would place it in the Supreme Court Chamber, 
there to remain, a memorial of a life well spent in the service of his 
native state, and for so many years distinguished by all the excellencies 
belonging to the judicial office.” 

Governor Murphy replied as follows: “I am glad as a governor of 
this state to be present on this notable occasion and to join with this 
distinguished body of men in doing honor to a former justice of our 
highest court to whom belongs the distinction of having served his 
state in that high place longer than any of his predecessors. It was 
my privilege to reappoint him for his sixth term, and I regarded it as 
a privilege, although at the time the appointment was made there was 
some doubt in the mind of Judge Van Syckel whether or not his health 
would permit him to continue much longer in service. But so high 
was my estimation of his attainments, and so important did I regard it 
that the people of this state should have the continued benefit of his 
experience and learning, that there was no question as to my duty. 
Unfortunately for the people, the fears of the judge as to his health 
were verified, and after a short time he felt compelled to resign. We 
are all of us glad that his relief from the responsibilities of his position 
has brought him greatly improved health, and [ am sure we all hope 
that his life may be prolonged for many years, and that he may enjoy 
the rest which he has so abundantly earned. 

“It seems to me to be highly proper that this portrait should be 
presented to the state by his former associates, and I accept it on behalf 
of the state with very great pleasure. Inasmuch as it should remain 
in the room where he so long sat, | will give its immediate custody into 
the hands of the Chief Justice, and I hope it will remain there for a great 
many years, showing those who look upon it the face of one whom we 
all love and whom the state has for so many years been pleased to 
honor.” 

Chief Justice Gummere in accepting said: 

“The Supreme court accepts the custody of the portrait of him in 
whose honor we are met together here to-day, with a deep sensibility 
of the appreciation of his public service which this gift from the Bar 
implies. Justice Van Syckel needs no eulogium from the Supreme 
court. His work there during the thirty-five years and more of his 
membership in that body speaks for itself. Although only thirty-eight 
years old when he took his seat, he became at once a prominent figure 
in that tribunal. There were then in the court, among other able men, 
Chief Justice Beasley and Associate Justice (afterward Chief Justice) 
Depue, and these three men remained there together for a period of 
twenty-eight years. 

“The value of their joint service to the state during the time of their 
association together can, in my judgment, hardly be over-estimated. 
The Bar will bear me out in the statement that to their efforts (coupled 
with those two other men who, after nearly thirty years of judicial ser- 
vice, still remain upon the Bench of this state) is due, in large measure, 
the fact that to-day we have in this state a body of law so complete in 
almost every department of the profession that it is rarely necessary to 
look beyond our own reports for authority upon which to rest a decision. 
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“By the retirement of Justice Van Syckel the court has lost the ser- 
vice of the last of these three distinguished men. How great that loss 
is no one can know so well as his brethren who remain. The judgment 
of the Bar as to his worth is formed from his work while sitting upon the 
Bench, and from his opinions. His brethren alone know of the value 
of his work in the conference room. There his keen sense of right, his 
familiarity with men and affairs, and his thorough knowledge of the law 
were potent factors in the producing of right results in the decision of 
causes. No other man ever served New Jersey so long. No other man 
ever served her better, and by its action to-day the Bar of the state bears 
testimony to the truth of what I say. 

“I speak not only for myself, but for all of his associates upon the 
Bench, when I express the pleasure it gives us to pay tribute to his 
worth by directing that his portrait, which you have just presented, be 
hung upon the wall of the room in which he so long and so ably aided 
in the administration of justice.” 

Chief Justice Gummiere’s speech closed the presentation ceremony, 
which was followed by a reception to Justice Van Syckel, and a luncheon 
was served in the main committee room of the Senate wing. 





RECENT DECISIONS UPON MATTERS OF PRACTIOE. 


Taylor Provision Co. v. Adams Express Co. In this case service 
of process was made upon defendant corporation by the Trenton agent 
of the company. The corporation’s general counsel had stated to plain- 
tiff’s attorney that this agent was authorized to accept service. It was 
held that after this announcement it was too late for the company to 
question the sufficiency of the service. N. J. Supreme Court. Opinion 
Per Curiam. (59 Atl. Rep. 10). 

Hennings v. Cunningham. This was an action against a non- 
resident, whose wife was ill and at Atlantic City. The sheriff called at 
her house in Atlantic City and there handed the summons to another 
lady. Held, not sufficient service. N. J. Supreme Court. Opinion 
Per Curiam. (59 Atl. Rep. 12). 

Cord v. Newlin. The defendant in attachment appeared generally 
and filed a plea. It was held that after so doing he could be held on 
a motion to quash the levy, but not to quash the writ. N. J. Supreme 
Court. Opinion by Dixon, J. (59 Atl. Rep. 22). 

McLaughlin v. Beck. An action was brought in the District court 
to recover the amount of a Small Cause court judgment, and proof of 
the debt of record was made by secondary evidence, the justice below 
being dead. The District court judge, who heard the case without a 
jury, found the testimony adduced insufficient to establish the existence 
of the judgment. On appeal, the Supreme court held that the findings 
of fact in the trial court could not be reviewed when there was testimony 
to support them. N. J. Supreme Court. Opinion by Garrison, J. (58 
Atl. Rep. 1081. See also Lapat v. Erie R. R. Co., Ibid, 1084). 

Gottlieb v. No. Jersey St. Ry. Co. An action was brought by 
administrator, who was the husband of the deceased. The deceased left 
surviving her, as her next of kin, one son. It was held that the action 
could not be maintained under G. S., p. 1188. N. J. Supreme Court. 
Opinion by Garrison, J. (58 Atl. Rep. 1088). 
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North Penn Iron Co v. Boyce. A writ of attachment was issued 
upon an affidavit in which the secretary of the plaintiff corporation 
averred that he was the secretary, but not that he was the plaintiff's 
agent or attorney. The authority given by P. L. 1901, p. 158, requires 
such affidavit shall be made by * ‘the plaintiff, his agent or attorney.” 
The secretary of a corporation is not, by virtue of his office, the agent 
of the corporation for the purpose of making such an affidavit. N, J. 
Supreme Court. Opinion by Dixon, J. (58 Atl. Rep. 1094). 

Saunders v. Adams Express Co. It was held that whether the 
Adams Express Company should be regarded as incorporated or unin- 
corporated, it may be sued in this state by its name; that summons may 
be served upon its agent, representing it in the business out of which 
the litigation sprang. N. J. Supreme Court. Opinion by Reed, J. 
(58 Atl. Rep. 1101). 


MISCELLANY. 


STATE BOTHS. Chancellor Magie observed his 


The State Board of Pardons pa- seventy-second birthday on Dec. 
roled, on December 27, James J. 12. He keeps his youth very well, 


Titus, the murderer of Tillie Smith, 
a young girl whom he killed in the 
Hackettstown Seminary in 1885. 
Titus was the janitor of the build- 


ing, and confessed to the murder 


after his conviction, but claimed 
that he had no intention of killing 
his victim. He has served more 
than nineteen years for his crime, 
and is now forty-eight years of 
age. It was a case which at the 
time attracted a great deal of at- 
tention. 

Governor Stokes reappointed 
Col. Edward D. Fox as Executive 
Clerk, a position which the latter 
has filled for the last thirty-nine 
years, under thirteen consecutive 
governors, beginning with Gover- 
nor Marcus L. Ward. He also ap- 
pointed Mr. Edward W. Gray, of 
Newark, as his private secretary. 

The actual plurality for Gover- 
nor Stokes at the last election was 
51,644, and of Roosevelt for Presi- 
dent 80,598. 

An oil portrait of the late Gov- 
ernor George C. Ludlow has been 
recently placed in the ante-room of 
the Governor’s Chamber in Tren- 
ton. 


and is in excellent physical condi- 
tion, so that it is altogether prob- 
able he will serve out his present 
term, which expires in 1908. He 
has been on the Bench since 1880. 

Ex-Attorney General Thomas 
N. McCarter has sold his residence 
at Lincoln Park, Newark, and will 
remove permanently to the place 
recently purchased by him near 
Seabright, Monmouth county. He 
owns a tract there of over four 
hundred acres, and intends to 
make it his home all the year 
round, 





A NEW CLERK IN CHANCERY. 


Governor Murphy appointed, 
during the last week in December, 
Mr. Vivian Lewis, a Paterson at- 
torney, to the position of Clerk in 
Chancery—Governor-elect Stokes 
having resigned—to take effect 
January 1. 

Mr. Lewis was born in Paterson 
on June 8, 1869; he studied law 
with his brother, Judge William I. 
Lewis; was admitted as an attor- 
ney in February, 1892, and as a 
counselor in June, 1897. Prior to 
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his admission to the Bar he did 
newspaper work. 

Mr. Lewis had always taken an 
active part in politics, and stumped 
the state after his majority in the 
interest of ihe Republican party. 
He was appointed judge advocate 
of the old Second Regiment, Na- 
tional Guard, July, 1896, and serv- 
ed until the reorganization of the 
state troops in 1899, when he was 
placed upon the retired list with 
the rank of captain. He was sent 
to the Assembly in 1899, and was 
re-elected by a plurality of 2,792. 
He served three terms in all. 

He succeeded Dr. Nicholas 
Murray Butler as president of the 
Paterson High School Alumni As- 
sociation, and continued president 
of the association for a period of 
three years. When the present 
Paterson Board of Aldermen or- 
ganized on January 1 of last year 
Mr. Lewis was chosen city counsel 
to succeed Michael Dunn. Since 
the death of former Congressman 
James F. Stewart, Mr. Lewis was 
frequently mentioned throughout 
the Sixth District as a candidate 
for Congress. 





LARGEST ACCIDENT VERDICT. 


On December 9 a jury in the 
Bergen Circuit, in the suit of Clar- 
ence E. Vreeland v. Hudson River 
Traction Co., in which the suit was 
brought for injuries received on 
one of the company’s cars, render- 
ed a verdict for $35,000. The plain- 
tiff alleged that his spine was 
sprained, and that he would be a 
cripple for life. 





ONE MILEAGE A TERM. 


Judge Lanning, in the United 
States District court last month, 
gave notice to the jurors that the 
government allowed mileage to 
those serving on the jury at the 
rate of five cents a mile only one 


time aterm. He stated that an ap- 
plication by Mercer B. Lanning, of 
Irvington, for mileage for ten 
times during this term could not 
be granted, as it was contrary to 
the court practice. The same rule 
is also applied in the cases of wit- 
nesses. 





AN OPINION ON TEACHERS. 


The Law and Legislation Com- 
mittee of the State Board of Public 
Instruction recently had referred 
to them an appeal from the deci- 
sion of State Superintendent Bax- 
ter, which has attracted much at- 
tention in the press. A Hoboken 
school teacher, Miss Lambert, was 
directed by her employing board to 
write a thesis upon a lecture, which 
she had to attend in order to know 
its purport. She declined to at- 
tend the lecture as a preparation 
for writing the thesis, and appealed 
to the State Superintendent. He 
dismissed her appeal and it went 
to the State Board. The State 
Board adopted in its precise lan- 
guage the recommendation of 
their committee, which was as fol- 
lows: 

“First: By the terms of the dis- 
trict certificate under which she is 
teaching, Miss Lambert is subject 
to such examinations as her pres- 
ent employing board may from 
time to time prescribe as tests of 
qualification, and that the writing 
of a thesis is such an examination. 

“Second: That the said Board of 
Education of the city of Hoboken, 
N. J., cannot demand the attend- 
ance of a teacher upon a lecture, 
or a course of lectures, in connec- 
tion with, and as a preparation for 
the writing of a thesis, a series of 
theses, or other examinations, un- 
less the authority to make such de- 
mand shall be based upon a writ- 
ten contract, or upon the ‘rules and 
regulations governing the engage- 
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ment and employment of teachers 
and principals and the terms and 
tenure of such employment,’ which 
said board has adopted, and which 
were in full force and effect at the 
time said teacher was employed.” 


AN AMUSING TRIAL. 


There were some amusing fea- 
tures in an action for the recovery 
of the value of a horse before 
Judge Thomas J. Lintott in the 
Second District court of Newark 
recently, on the ground that the 
purchaser had been deceived as to 
the physical condition of the 
equine in question when it came 
into his possession in exchange for 
good money. A mass of testi- 
mony was taken, and judgment 
was finally given for the defendant, 
because in an action based upon 
deceit it is necessary to show by 
the evidence that the person who 
sold the horse, or other article, had 
knowledge of the defective quality 
or condition of the goods at the 
time of the sale, and wilfully con- 
cealed it from the buyer. In this 
particular action the evidence 
produced by the plaintiff did not 
prove that to have been the case. 

Not being forearmed_ with 
knowledge of the final outcome of 
the case, of course, the lawyer who 
appeared for the man who sold the 
horse prepared for an elaborate 
and technical argument in defense 
of his client. It was shown that 
the horse was suffering from one 
or more ringbones, a spavin or 
two, and several other imperfec- 
tions, and therefore was not the 
“sound and kind” animal called for 
in the warranty which went with 
the bill of sale. That was the case 
from the viewpoint of the plaintiff, 
and when his counsel had _ laid 
great stress upon those things and 
the lack of honesty of a man who 
would impose such an agreement 


upon any purchaser as in good 
condition, he rested. Then the 
opposing lawyer arose to present 
his argument. Before him were 
several law books and as many 
more dealing entirely with equines 
and their diseases and other tech- 
nical matters of the horse world. 

“Ti your honor please,” he ad- 
dressed the court, “our contention 
is that notwithstanding the proof 
produced by the other side as to 
this horse being spavined, ring- 
boned, etc., the animal is ‘sound 
and kind,’ as it was represented 
to be.” 

Judge Lintott, the court at- 
taches and a number of lawyers 
and others who were present 
merely as listeners at once became 
more interested than they had 
been, as they foresaw the coming 
of some further unusual declara- 
tion from the defense. Halting 
only a second for a glance at a 
large open book which lay before 
him, the lawyer went on: 

“No horse is unsound unless he 
is suffering from some hereditary 
or internal disease or trouble 3 

“What’s that?” interrupted the 
court. 

“T say that no horse which has 
spavins or ringbones, or both, is 
unsound. It must have hereditary 
disease or internal trouble before 
it can be so declared.” 

“What’s your authority?” quer- 
ied the judge. 

“This standard encyclopedia 
which I have open before me,” re- 
plied the lawyer, not heeding the 
broad smiles of a group of the on- 
lookers. 

“If a horse had a broken leg 
would he be a sound animal?” 
asked Judge Lintott. 

“Ves, sir, he would, because that 
would not be a hereditary disease 
or internal trouble such as is de- 
scribed by my authority se 








30 THE NEW JERSEY 


“Well, suppose the horse had 
been so badly injured that one of 
its legs had to be taken off entirely 
and it had only three legs,” was 
the next interruption from the 
bench, “would it be sound then?” 

“Yes, sir, it would,” again 
answered the unabashed lawyer, 
who was stoically pinning his faith 
to the encyclopedia before him, 
“because my authority says 4 

“Tt would take a dozen more en- 
cyclopedias to get me even started 
into the belief of the truth of an 
assertion that a horse with a 
broken leg, or only three legs, was 
even technically sound,” remarked 
the court. “You may proceed to 
argue on the question of deceit on 
behalf of and with the knowledge 
of the seller at the time of the 
sale.” 

Though still inclined to con- 
tinue his attempt to show that a 
horse actually crippled is techni- 
cally a sound animal, the lawyer 
desisted, followed the direction of 
the court and won his case.—New- 
ark “Sunday Call.” 





PATERSON LAW STUDENTS’ AS8O. 
CIATION. 


The law students of the city of 
Paterson have joined together and 
formed an association which is to 
be known as “The Paterson Law 
Students’ Association.”” Member- 
ship is open to all students of the 
law who aspire to practice before 
the Bar of our state. The meet- 
ings are held weekly, in the re- 
spective law offices of the city, 
many of the lawyers having kindly 
volunteered the use of their offices 
and books, etc. 

The association is composed of 
several divisions. The first is the 
part devoted to the study of legal 
principles. Second is given to lec- 
turing, debating, selecting topics 
for debate, etc. The third is what 
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is called by the students the “treat- 
ise” department. This department 
selects subjects for written dis- 
course, and endeavors to secure lo- 
cal attorneys to lecture or give 
written opinions on the topics 
chosen. 

Many benefits are likely to ac- 
crue from this association of the 
students. Not only at the present 
time is it an aid in their studies, 
but in after life it will no doubt 
promote that feeling of kindliness 
so common among brother lawyers 
who grace the honorable profes- 
sion of the law. 


THE PORTRAIT. 
CONGRESSMAN IRA W. WOOD. 


ton. Ira W. Wood, whose por- 
trait appears as a frontispiece to 
this issue, was born at Wilkes- 
Barre, Pa., June 19, 1856, and is 
consequently forty-eight years of 
age. He graduated from Prince- 
ton College in 1877; was admitted 
to the New Jersey bar as attorney 
in June, 1880, and as counselor 
three years iater. With his broth- 
er, Mr. Isaac T. Wood, he prac- 
ticed law in Trenton after his ad- 
mission to the Bar, and occasion- 
ally held local office. He was a 
member of the Trenton Board of 
Education for two terms, and of 
the Trenton Common _ Council 
irom 1896 to 1900. He was also 
president of the Trenton Board of 
Trade. He was elected to the As- 
sembly for 1899 and 1900, in the 
latter year by a plurality of 4,654. 
In 1904 he was nominated for Con- 
gress on the Republican ticket 
from the Fourth Congressional 
District, andl was elected over Mr. 
Robert L. Stevens by a plurality 
of 5,626. At the same election he 
was elected for the unexpired term 
of Judge William M. Lanning, and 
is, therefore, serving during the 
present session of Congress. 
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Mr. Wood is an excellent speak- 
er, assiduous in the performance of 
his duties, and by his geniality and 
ready helpfulness to others is de- 
servedly popular. 


OBITUARY. 


COL. JAMES MATLACK SCOVEL, 


Colonel James Matlack Scovel, 
former president of the New Jer- 
sey State Senate in 1866, was 
found dead in his bed at his hotel 
in Cape May on December 2, 1904, 
in which place he has lived for sev- 
eral years past. 

James Matlack Scovel was born 
in Harrison, O., January 16, 1833. 
His maternal grandfather, James 
Matlack, was a member of Con- 
gress from the First New Jersey 
district. Mr. Scovel was graduat- 
ed from Hanover College in In- 
diana at the age of seventeen, and 
when nineteen removed to Cam- 
den, this state, and read law with 
Abraham Browning. He was ad- 
mitted as an attorney in Novem- 
ber, 1856. 

During the Civil War he was ap- 
pointed commissioner of the draft 
for the First Congressional Dis- 
trict, was commissioned colonel, 
raised a company in one day, and 
took it to Harrisburg, Pa. It was 
soon after this that he was elected 
state Senator, being the first Re- 
publican elected in Camden county 
to that office. He was also a mem- 
ber of the lower House in 1863. 
He was special agent of the Treas- 
ury Department under President 
Arthur. 

In 1856 he married Mary, 
daughter of Dr. Isaac S. Mulford, 
of Camden. He was the father of 
Assemblyman Harry S. Scovel, of 
Camden. 

He devoted much of his leisure 
to literary work. Many articles 
from his pen, dealing with corrup- 
tion in the legislature during his 


term as a lawmaker, have appeared 
in magazines. His “Personal Rec- 
ollections of Lincoln” also appear- 
ed in a magazine. 

During the recent state cam- 
paign Colonel Scovel supported 
the Democratic cause. 


BOOK NOTICES. 


HANDBOOK of Jurisdiction and 
Procedure in United States 
Courts. By Robert M. Hughes, 
of the Norfolk (Va.) Bar. St. 
Paul. West Publishing Com- 
pany. Pp. 634. Price $3.75, de- 
livered. 


Mr. Hughes is the author of 
“Handbook of Admiralty Law,” 
which has been complimented for 
its accuracy, and this work is the 
thirtieth in what is known as the 
“Hornbook Series.” The author 
is thoroughly familiar with Federal 
law and practice, and an examina- 
tion of the book shows that in its 
twenty-two chapters it covers fully 
the whole subject of procedure in 
the high courts of the land. It is 
a treatise which will come at once 
into use in law schools, for which it 
is partly intended, and we know of 
none which is better designed to 
furnish a handy synopsis of the 
whole scheme of taking cases from 
inferior courts up to the courts of 
last resort, and showing there the 
different stages which they may 
follow. All the excellent peculiar- 
ities of the ““Hornbook Series,” in- 
cluding the statement of principles 
and points in bold face type, are 
here given, and there is an appen- 
dix, giving the rules of the Su- 
preme court of the United States 
and the courts of equity. 


NEW JERSEY ARCHIVES. 
Vol. XXIII. Calendar of New 
Jersey Wills, Vol. I, 1670-1730. 
Edited by William Nelson. Pp. 
662. 
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This is another volume of state 
historical works relating to the 
Colonial history of New Jersey, 
published by authority of the leg- 
islature. The first eighty-nine 
pages are devoted to a most inter- 
esting article upon “Early Will- 
making in New Jersey.” This ar- 
ticle begins with a brief statement 
of the history of will-making in an- 
cient times, including the earliest 
colonial days, and afterward gives 
a history of the various kinds of 
wills in use in New Jersey. On an- 
other page we have extracted from 
this work what Mr. Nelson says 
concerning the Prerogative Seal of 
New Jersey. 

We can only say concerning the 
digest of the wills of this state, as 
found in the Secretary of State’s 
office from 1670 to 1730, that it is 
of immense value to the state to 
have it published. The editor has 
the right conception of arrange- 
ment, for the wills are all arranged 
alphabetically, so that any certain 
will can be found in a moment. The 
separate indexes of the Names of 
Persons, Names of Places and 
Subjects comprise one hundred 
and thirty pages, and are a perfect 
key to the whole. It is to be hoped 
that succeeding volumes will fol- 
low rapidly, and if the state appro- 
priation for this purpose is not 
large enough, it should be _ in- 
creased. 


NEW 
Vol. XXIV. Extracts from 
American newspapers, relating 
to New Jersey, Vol. V, 1762- 
1765. Pp. 744. 


We noticed in last month’s Jour- 
nal a preceding volume of this 
series edited by Mr. Lee. The 
present volume is edited by Mr. 
William Nelson, the chairman of 
the Committee on Publication of 
the New Jersey Historical Society. 


JERSEY ARCHIVES. 


Like the preceding volume, it is 
full of interest, but it has the addi- 
tional charm of a larger number 
of intensely valuable notes. In the 
Preface, the editor notes that the 
long promised volume on _ the 
“History of New Jersey Printing 
and New Jersey Newspapers of the 
Eighteenth Century” was about 
completed when the manuscript 
was burned in the Paterson fire of 
February, 1902. He promises a 
reproduction of the volume at an 
early date, and it is greatly to be 
hoped that its publication will not 
be deferred too long. 


THE MAN WHO PLEASES 
and the Woman Who Charms. 
By John A. Cone. New York. 
Hinds & Noble. Pp. 131. Price 
75 cents. 


This is an excellent little book 
in its way, describing the art of 
conversation, the use of good Eng- 
lish, the voice, good manners, 
dress and certain other personal 
peculiarities which properly come 
under the title. At the end are 
about eighteen pages of quotations 
from eminent men in the nature of 
suggestions. The book is appli- 
cable to both young and old. 


HOW TO ATTRACT and Hold 
an Audience. By J. Berg Esen- 
wein, Professor in Pennsylvania 
Military College. New York. 
Hinds & Noble. Pp. 272. 


Many books upon oratory and 
elocution have been issued during 
the past few years. This treatise 
is somewhat elementary, being for 
those who desire to make a study 
of different points on the nature, 
preparation and deliverance of 
public discourses. About one-fifth 
of the book is taken up with ex- 
tracts from what are termed “mod- 
el orations.” There are also sug- 
gestive hints for the treatment of 
one hundred oration subjects. 





